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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 82-1227

LEGAL SERVICES CORPORATION, ET AL.,

Appellants,
Ve

HOWARD H. DANA, JR., ET AL.,

Appellees.

ON APPEAL FROM THE UNITED STATES
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA

BRIEF FOR THE APPELLEE

QUESTION PRESENTED
Whether the district court abused 'its discretion by not
| granting a preliminary injunction to former members of the Board
} of Directors of the Legal Services Corporation (which injunction
would have permitted the former Directors to continue to serve on
the Board in the place of their Successors) on the ground that
the former Directors did not make a strong showing that they were

likely to prevail on the merits of their claim that the

President's recess appointments of their successors were invalid.




the Board, 2/ plaintiffs contended that the President has

- neither statutory nor constitutional authority to make recess
appointments to the Board. They contended further that they
would be irreparably harmed if the defendants were allowed to
conduct a meeting of the Board on March 4-5, 1982, and continue
to act in their capacity as Board members.

The district court declined to grant a temporary restraining

order. Relying chiefly upon Buckley v. Valeo, 424 vU.s. 1 (1976),

which held that officials performing tasks substantially
identical to those performed by the Board members in this case
must be appointed in accordance with Article II procedures (which
include the recess appointment power), the court ruled that
plaintiffs had not met their burden of showing a likelihood of
Success on the merits. This appeal followed.

Statutory Schene.

The Legal Services Corporation Act, 42 U.S.cC. 2996, Public
Law 93-355, 88 Stat. 452, created a non-profit corporation,
independent of the Executive branch of the government, to
"replace the Legal Services Program [which had been administered
by] the Executive Office of the President." H.R. Rep. No. 93-
247, 934 Cong., 2d Sess. 2, [1974] U.S. Code Cong. & Ad. News
3872, 3873. As noted by the district court, the Legal Services

Corporation's core function is "the nationwide determination of

2/ Plaintiffs Cecilia Esquer, Steven Engelberg, Hillary Rodham,
and Richard Trudell were given recess appointments to the Board
by President Carter on January 19, 1978. See Exhibit 1 of
Defendants' Memorandum of Points and Authorities in Opposition to
Plaintiffs' Motion for a Temporary Restraining Order.




recipients found out of compliance (42 U.s.cC. 2996e(b)(1)(A)); it
May conduct hearings pursuant to its own rules (42 vU.s.cC. 299675);
and it is the final administrative arbiter of questions
concerning eligibility for services funded under the Act., 42
U.s.C. 2996e(b) (1) (B).

District Court Proceedings,

(1) Proceedings Leading Up To This Appeal. Plaintiffg?

Corporation Provided only that appointments to the Board were to
be made by the President by ang with the advice and consent of
the Senate, andg that the statute did not, therefore, grant to the
President the recess appointment pPower. They contended further
that this wags constitutionally Permissible on the grounds that
the members of the Board were not "Officers of the United
States," as the Constitution defines that term. They concluded
that absent Senate confirmation, the defendants could not
lawfully assume their posts, notwithstanding that four of the
Plaintiffs hag themselves assumed their offices pursuant to
recess appointﬁents by President Carter,

The district court's opinion denying plaintiffs temporary
injunctive relief Was comprehensive., The court noted that

Congress had followed the Article II format in laying down the




§2, cl. 2." Mem. Opinion, p. 7 (emphasis supplied). On these
bases, the district court declined to grént temporary injunctive
relief to the plaintiffs.

An appeal from this denial was noted, and plaintiffs on
March 4, 1982, filed a motion with this Court seeking, as
preliminary injunctive relief pending appeal, the same temporary
relief denied by the district court, namely, an order to permit
them to continue to serve on the Board in the place of their
Successors, until such time as their successors'’ nominations had
been confirmed by the Senate. This motion was denied by this
Court on the ground that plaintiffs "have not demonstrated the
requisite likelihood of success on the merits, generally for the
reasons stated by the district court,. . ." 3/

(2) Proceedings Subsequent To This Appeal. On March 22,
1982, plaintiffs filed an Amended Complaint, in which they added
two additional counts. They argue that whether or not the
President has the authority to make recess appointments to the
Board, the appointments in this case would be invalid because
there were no statutory "vacancies" which could be filled by
recess appointments. 1In addition, they afgue that these
appointments fail to satisfy certain statutory provisions
requiring the Board to be appointed "so as to include eligible
clients, and to be generally representative of the organized bar,
attorneys providing legal assistance to eligible clients, and the

general public." 42 U.S.C. 2996c(a).

3/ The Court's March 4, 1982, order is reproduced in an Addendum
to this brief.




its appeal? Without such a Substantial indica-
tion of Probable Success, there would be no
justification for the court's intrusion into the
ordinary processes of . . . judicial review,
(2) Has the Petitioner shown that without such
relief, it will be irreparably injured? ., ., .,
(3) Would the issuance of a stay Substantially
harm other Parties interested in the
proceedings? , , ., (4) Where lies the public
interest? , . , [Emphasis Supplied.]
Plaintiffs made none of these requisite showings, and the
district court did not therefore abuse its discretion in denying
Plaintiffs Preliminary injunctive relief, 3/

I. Irreparable Injury. pPlaintiffs have made no attempt to
show irreparable injury. Their only relevant assertion is that
if they are correct on the merits of this claim, they and not the
defendants should be administering the Corporation. While this
is certainly injury in fact sufficient to establish standing to
Prosecute their claim, there is no indication that anything
"irreparablen will be occasioned should Plaintiffs ultimately
Prevail in this suit and at that time be restored to the offices
of Directors of the Corporation.

II. But, in any event, plaintiffs have failed to make a
strong showing that they are likely to prevail on the merits., To

the contrary, the defendants have demonstrated that Congress

3/ Instead of a "strong showing" of likely Success, a movant
need only meet the lesser standard of making a "substantial case
on the merits,” when the other three factors tip sharply in the
movant's favor, Washington Metropolitan Area, etc., v. Holida
Tours, 559 F.24 841, 843 (D.C. Cir. 1977). as the Panel, in its
March 4, 1982, order denying Plaintiffg' motion for a3 stay pend-
ing appeal has already noted, that lower Standard has no applica~

tion in this case, since plaintiffs "have failed to demonstrate
that the relief requested will prevent irreparable harm to them
without causing similar harm to the other parties." See
Addendum.




Directors of the Legal Services Corporation, and to corporations
with similar Statutory structures, such as COMSAT and the
Synthetic Fuels Corporation. This construction of the Act is

made all the more compelling by the serious constitutional

President of hig recess appointment pPowers granted by Article 11

of the Constitution. United States v. Thirty-seven Photographs,

402 U.s. 363, 369 (1971).
Plaintiffg! contentions to the contrary are insubstantial,
Plaintiffs rely almost exclusively upon that c;ause of the Act
which recites that Board members are not, by reason of their
membership, to be deemed "officers Or employees of the Uniteqd
Statgs." However, there is not any support for the contention

that the tern (“officers") was intended in its constitutional

vel non of the President's recess appointment power was
contemplated. To the contrary, the context of this term as well
as the way in which similar phrases are used in comparable
Statutory schemes Suggests strongly that Congress had in mind the
statutorz definition of these terms, by which eligibility for
certain Statutory entitlements and privileges are determined. 1In
addition, Plaintiffg’ reliance on the intent of Congress that the
Corporation be independent of the Executive branch is mig-
Placed. Congress intended the appointment Process to be one

which insured accountability, not independence; moreover, the

full independence of the Board members is insured by virtue of

- 11 -




ITII. 1Injury to the Defendants and the Public Interest.
Finally, whatever injury plaintiffs may be able to claim for
themselves, it is plain that granting them relief will cause
absolutely identical injury to the defendants; and, "[r]elief
saving one claimant from irreparable injury, at the expense of
similar harm caused another, might not qualify as the equitable

judgment that a Stay represents." Virginia Petroleum Job. Ass'n

ve. Federal Power Com'n, supra, 259 F.2d at 925, Moreover, the

Public interest is best served by denying the preliminary
injunction. Should plaintiffs be granted their Preliminary
relief and fail to Prevail on the merits (or should their claim
become moot by virtue of the Senate's confirmation of their
Successors), then the disruption occasioned by displacing one set
of Board members by another would needlessly occur twice: once
as a result of preliminary relief, and once again when the
defendants again assumed their offices. The public interest lies
in the constancy of Board membership, and the risk of double
disruption and the attendant consequences for the administration
of the Legal Services Program should not be undertaken absent the
most extraordinarily compelling showing Sy Plaintiffs. This,

Plainly, has not been made.

I
PLAINTIFFS HAVE NOT SHOWN OR ATTEMPTED TO SHOW
THE IRREPARABLE INJURY NECESSARY TO SUPPORT THE
GRANT OF PRE_LIMINARY INJUNCTIVE RELIEF
‘Plaintiffs have not attempted to make any showing whatsocever

of irreparable injury. Their sole representation on this matter

in their brief to this Court is that if the defendants have not

- 13 -




Indeed, plaintiffs virtually concede in their brief that
this appeal from the denial of a temporary restraining order is
primarily designed to obtain from this Court a decision on the
underlying merits of this claim. Plaintiffs state (Appellants®
Brief, p. 7):

Plaintiffs continue to press this appeal because
(1) they continue to believe that they are
entitled to interim injunctive relief pending
resolution of the merits, and (2) the public
interest in the prompt resolution of this
dispute will be served by an early determination
by this Court of the underlving legal issue as
to the requirement of Senate confirmation of
directors of the Legal Services Corporation.
[Emphasis supplied.] "

However, plaintiffs' desire for an early resolution on the
underlying merits of their claim should not be a relevant element
of this appeal.<l/ This appeal concerns the denial of a
temporary restraining order and even considered as a de facto
denial of a preliminary injunction, such preliminary relief
requires as a threshold matter. a showing of irreparable

injury. Plaintiffs have made no such showing, and their appeal

7/ 1In assessing the propriety of plaintiffs’ suggestion that
this Court use this appeal as a vehicle to determine "the
underlying legal issue as to the requirement of Senate
confirmation," the Court may wish to consider (1) the issue of
Senate confirmation may lead to very significant constitutional
questions implicating the relation between Congress' authority
under the Necessary and Proper Clause and the President's
authority under Appointments Clause of Article II; and

(2) the plaintiffs are presently proceeding on the merits in the
district court on the basis of an amended complaint which
contains two additional counts that have no constitutional
dimension whatsoever. Thus, if plaintiffs should succeed on
either of these latter counts, and this Court were to follow
plaintiffs' suggestion and reach the constitutional issues, the
Court would have unnecessarily resolved guestions of the utmost
moment, contrary to sound principles of judicial restraint.

- 15 =




l. The Legislative History Of The Legal Services
Corporation Act As Well As Traditional Rules Of
Statutory Construction Compel The Conclusion That
The Congress Intended The President To Have The
Power To Make Recess Appointments Of Board Members.

In 1971, the President's Advisory Council on Executive
Reorganization, the Ash Commission, submitted a report
recommending the establishment of a non-profit Legal Services
Corporation. &/ Up to that time, the Legal Services Program had
been administered within the Executive Office of the President by
the Office of Economic Opportunity. Ash Commission Report, p.
61. However, the legal representation provided under this
program sometimes required‘that suits be brougﬁt against the
various departments of the government, generating actual or
apparent conflicts of interest. The Commission believed that
such conflicts jeopardized the effective operation of the
program, and suggested that the President propose "legislation to
establish a public corporation to administer the Legal Services
Program . . . modeled on the amendments to the Communications Act
of 1934 which established the Public Broadcasting Corporation.”
Ash Commission Report, p. 135.

Subsequently, on May 5, 1971, the President proposed

legislation to Congress for the purpose of creating a Legal

Services Corporation. The President discussed specifically the

question of the appointment of the governing Board of Directors

of the Corporation, noting that "{t]lrue independence for [the

8/ The President's Advisory Council on Executive Or anization,
Establishment Of A Department Of Natural Resources-—-Qrganization
For Social And Economic Programs (1971) (hereinafter, the "Ash

Commission Report").




11
organizations., =~ These provisions were ultimately passeqd by

both the House ang Senate. 12/

This bill was vetoed by President Nixon. 1In his veto
message, the President stated (7‘Weekly Compilation of
Presidential Documents 1634-35 (December 31, 1971)):

The restrictions which the Congress has
imposed upon the President in the Selection of
directors of the Corporation is also an

the American people as a whole, Under
congressional revisions, the President has
full discretion to appoint only six of the
Seventeen directors., . . . The sole
constituency a Director of the Corporation
must represent is the whole American people,
The best way to insure this in this case is
the constitutional Way-—-to provide a free hand
in the appointive rocess to the one official
accountable to, and answerable to, the whole
American people--the President of the United
States, and trust to the Senate of the United
States to exercise its advice andg consent
function. [Emphasis Supplied.]

After the President's veto was Sustained, compromise bills
(H.R. 12350 and s. 3010) were introduced and passed in the
respective Houses of the 924 Congress., A conference committee

Proposed adoption of the Senate version of the bill, which would

11/ H.R. 10351 reflected a compromise between the provisions of
H.R. 8163 and H.R, 6360, the so-called "bi-partisap" bill. H.Rr.
6360 would have given the President authority to appoint only 5
members of a 19-member Board; 6 members would serve ex officio,
the balance being appointed by other appointing authorities, See
H.R. 6360, §904 (reproduced at Economic ortunity Amendments of
1971: Hearings on Oversight Into Administration Of The Economic
Opportunity Act Of 1964 and Consideration of H.R. 40, H.R. 6360,
H.R. 6394, ang H.R. 8163 Before the Special Hearing Subcommittee
No. 2 of the House Committee on Education and Labor, 924 Cong.,
lst Sess. 5 (1971)).

12/ The actual bill passed'by the House was S.2008, amended to
contain the provisions of H.R. 10351. 117 Cong. Rec. 34737
(October 1, 1871).




The Congress acceded to President Nixon's insistance that he
be given power to appoint the members of the Board of Directors
"in the constitutional way," and passed H.R. 7824 which was
enacted into law. At every point during its consideration of
H.R. 7824, the Congress emphasized that it intended no
restrictions whatsoever on this authority.'ié/

But the President's constitutional power to appoint officers
of the United States by and with the advice and consent of the
Senate includes as "3 supplement" the power to make recess

appointments. The Federalist Papers, No. 67 (Alexander

Hamilton). Necessarily, therefore, in granting the President the
authority to appoint members of the Board of Directors of the
Legal Services Corporation "in the constitutional way," the
Congress impliedly granted him the power to make Article IT
recess appointments. This construction is especially forceful in
light of the Congress' repreated expressions that it was not
attempting to restrict the President's appointment power.
Traditional rules of construction independently lead to this
same conclusion. First, in the thousands of pages of debate and
hearings over the provisions of thé Legal Services Corporation
Act, the role of the President in the appointment Process plays a

particularly leading role; yet, not one of the dozens of

13/ See, e.g., 119 Cong. Rec. 40461 (remarks of Sen. Kennedy):
119 Cong. Rec. 40475 (remarks of Sen. Javits: "the committee
bill(] follow([s] exactly the administration's proposal [regarding
appointment to the 1ll-man board]"); 120 Cong. Rec. 1391 (remarks
of Sen. Kennedy); 119 Cong. Rec. 20693 (remarks of Cong.
Erlenborn); 120 Cong. Rec. 938 (remarks of Sen. Nelson:
appointment power of President is "unfettered").

- 21 -




Satellite Corporation 1%/ (Id.), and on October 3, 1980,
President Carter made 5 recess appointments to the Board of
Directors of the United States Synthetic Fuels Corporation (Id.)
without subsequent objection by Congress,

This interpretation of the Act is made all the more
compelling by serious constitutional questions which would be
occasioned by the plaintiffs' construction. As is discussed in
detail below, for Congress to create a Board of Directors to
administer a significant federal grant program, and to attempt to
insulate these Board members from the full range of appointment
authority provided by the Constitution, would give rise to
fundémental separation of powers questions undef Articles I and
IT of the Constitution. In light of such serious questions, and

especially in circumstances where the legislative history gives

14/ The Communications Satellite Act, 47 U.S.C. 732, 733(a),
provides that the incorporators of this profit-making corporation
(and 3 of 15 directors) are to be appointed by the President, by
and with the advice and consent of the Senate. No objection was
made to recess appointments of the incorporators by President
Kennedy. Moreover, an opinion of the Attorney General (42 OAG
165, Oct. 25, 1962), in the course of concluding that the
incorporators held private posts and were not Officers of the
United States, noted without objection that they had received
recess appointments. 42 OAG at 165 n.2. The basis of the
Attorney General's failure to object to the mode of appointment
can only have been that the adoption by the Congress of the
Article II format grants the recess appointment power to the
President. See 42 OAG at 166 ("The method of appointment . . .
is, of course, derived from . . . Article IT.")

This Attorney General Opinion is incorrectly cited by
plaintiffs at page 24 of their brief as standing for the
proposition that "the President has no power to make recess
appointments." [Emphasis supplied.] This reading confuses the
Opinion's holding on the question of whether the incorporators
(and directors) of this profit-making corporation are public
officers with the separate question of the President's statutory
powers of appointment.



(a) The "Officers and Employees" Clause. Plaintiffs’
argument appears to be that, by this clause, Congress displavyed

its intent that Board members were not, for constitutional

purposes, to be considered "Officers of the United States," and
that it meant thereby to "limit Executive Branch control over the
Legal Services Program" by "modif[ying] the powers of appointment
the President would have had if the Corporation were part of the
government and its directors 'officers of the United States.'"”
Appellants' Brief, pp. 10, 12. This is incorrect for several
reasons.,

(1) Pirst, the presence of this clause in the Act is due
solely to the insistence of the President. In none of the bills
introduced in Congress by which the Congress intended to limit
executive appointment authority is there any parallel to the
officer and employee clause. The fact that the President, in the
course of insisting upon his authority to make appointments to
the Board "in the constitutional way," deliberately insisted upon
the insertion of this clause in the administration bill which was
ultimately passed by Congress strongly suggests that the clause
was neither intended nor perceived as a limitation on the
appointment authority.

(ii) Moreover, the clause uses, as if interchangable, the

terms "officer” and "employee."” It is plain that being an

"employee of the United States" has no constitutional




Congressional hearings, reports and debates on the Act, L7/ But
it is several times mentioned that the mode of appointment of the
Board of Directors of the Legal Services Corporation was designed
on the model of the Public Broadcasting Corporation. See 117
Cong. Rec. 13785 (May 6, 1971) (remarks of Cong. Quie upon
introduction of administration bill); 7 Weekly Compilation of
Presidential Documents 728 (May 10, 1971); Ash Commission Report,
P. 135. The act establishing that Corporation contains a similar
Provision regarding the members of its governing board (47 U.S.C.
396(d)):

(2) The members of the Board shall not, by

reason of such membership, be deemed to be

employees of the United States. They shall,

while attending meetings of the Board or while

engaged in duties related to such meetings or

in other activities of the Board pursuant to

this subpart[,] be entitled to receive

compensation at the rate of $100 per day

including travel time . . . .
While there is no legislative history directly concerned with
this provision, its context makes clear that the "employee™”
language is intended to exclude Board members from the myriad of
statutory benefits afforded to federal employees -- i,e., job

protection, retirement benefits, promotion schedules and other

attendant job privileges -- in the course of establishing a

17/ The sole comment on the clause appears to be a question by
Senator Fannin, during the course of extended criticism of the
bill, asking whether this provision was connected with the
pProvision in the bill giving the Board members the right to
appoint their chairman. 120 Cong. Rec. 1388, 1389 (Jan 30,
1974). Senator Fannin was not concerned with the bill in
committee, and his questions were not responded to by the bill's
sponsors.




certain qualifications, and that "the importance of these
pProvisions in protecting the independence of the Corporation
would be vitiated if the president could circumvent the Senate's
insistence on adherence to these standards by simply making
recess appointments, . . " Appellants' Brief, p. 14. This
misses the mark. First, the appointment process was not designed
to insure the independence of the Corporation, but, to the
contrary, was insisted upon by the President and acknowledged by

the Congress to "provide[] strong elements of accountability [to

the Congress and the President]." 119 Cong. Rec. 40476 (Dec. 10,
1973) (remarks of Sen. Javits, emphasis supplied); H.R. Rep. No.
93-247, supra, 3, [1974] U.S. Code Cong. & Ad. News 3874. But,
in any event, the independence of the members of the Board is
guaranteed by 42 U.S.C. 2996c(e), which provides that “[a] member
of the Board may be removed by a vote of seven members for
malfeasance in office or for persistent neglect of or inability
to discharge duties, or for offenses involving moral turpitude,
and for no other cause.” This is the principal and traditional
method of insuring the independence of an agency, commission or
corporation from the political influence of the Exequtive

branch. Humphrey's Executor v. United States, 295 U.S. 602

(1935); Wiener v. United States, 357 U.S. 349 (1958); Buckley v.

Valeo, supra, 424 U.S. at 136 (". . . members of independent

agencies are not independent of the Executive with respect to
their appointments.") That the President's recess appointment
power is not perceived as a threat to independence is underscored

by the fact that the power extends even to Justices of the




The President shall have Power to £i11 up
all Vacancies that may happen during the
Recess of the Senate, by granting Commissions
which shall expire at the End of their next
Session.

Thus, the Constitution makes the recess appointment power extend

"to all offices held by "Officers of the United States," which

require appointment by the President by and with the advice and

consent of the Senate. Buckley v. Valeo, supra, 424 U.s. 1,

establishes that, if an officer performs a function which can be
performed only by an Officer of the United States, he must be
appointed in accordance with the exclusive reduirements of
Article II of the Constitution. The duties of the members of the
Board of Directors of the Legal Services Corporation, which
include the discretionary determination of eligibility for public
funds, can only be performed by Officers of the United States.
Therefore, the President's constitutional power under Article II
to make recess appointments extends to the offices of the Board
of Directors of the Legal Services Corporation, aﬁd any attempt
to restrict this power would be unconstitutional and void.

1. Buckley v. Valeo

The analyses and principles set forth in this Supreme Court

decision control the resolution of the constitutional issue in

this case. One of the central issues in Buckley concerned the
mode of appointment of members of the Federal Election
Commission. The members of this Commission were not appointed in

conformance with the provisions of Article II, which, the Court

held, was the sole permissible method of appointing "Officers of




138. Some of the Commission's powers -- its discretionary power
to seek judicial relief -- were executive powers, entrusted to
the President and subject to his direction. 424 U.S. at 138.
The other administrative powers of the Commission were, like the
powers of the Legal Services Corporation in this case, somewhat
legislative or judicial in character, and of a kind "usually
performed by independent regulatory agencies or by some
department in the Executive Branch . . . ." 424 U.S. at 141.
These powers included (424 U.S. at 140):

[1] rulemaking, [2] advisory opinions, and [3]

determinations of eligibility for funds and

even for federal elective office itself.
[Emphasis supplied.] -

The Court ruled that each of these functions could only be
performed by an officer of the United States in the Article II
sense of the term (424 U.S. at 141):

[E]lach of these functions also represents the
performance of a significant governmental duty
exercised pursuant to a public law. . . .
[N]lone of them operates merely in aid of
congressional authority to legislate or is
sufficiently removed from the administration
and enforcement of public law to allow it to
be performed by the present Commission. These
administrative functions may therefore be
exercised only by persons who are "Officers of
the United States." [Emphasis supplied.]

Thus, the Court concluded that the appointment provisions
relating to the Commission members were unconstitutional, as they
did not conform to the exclusive provisions set forth in Article
IT, §2.

2. Application of Buckley To This Case.

Buckley squarely applies to this case. Whether the members

of the Board of Directors of the Legal Services Corporation are



"[R]ulemaking . . . ang determinations of eligibility for

public funds" were, in Buckley v. Valeo, supra, 424 U.s at 140-

41, held to constitute "performance of a significant governmental
duty exercised pursuant to a public law,"” and "may therefore be
exercised only by persons who are 'Officers of the United
States.'" The duties of the Board of Directors of the Legal
Services Corporation are of the same nature as the duties of the

Commission members in Bucklevy, Buckley therefore compels the

conclusion that the duties of the Board of Directors of the Legal

Services Corporation can only be performed by "Officers of the

United States,.” Consequently, they must be appointed in

accordance with the requirements of Article II, which includes
the power of the President to make Lecess appointment for "all
vacancies.,” Constitution, Article II, §2, c1. 3.

3. Plaintiffs?’ Arguments Do Not Support A
Contrary Conclusion

Plaintiffs! attempts to distinguish this case from the
decision in Buckley distort the analysis of that case and lead to
absurd results. Plaintiffs claim that the decision in Buckley
turned exclusively upon the fact that the Federal Election
Commission was given Executive enforcement functions. They claim
that the Commission's power to determine eligibility for public
funds was merely a power in the service of this enforcement
function, and that only because of this subordinate relation was
it necessary that this power be exercised by an Officer of the
United States, They conclude that if the discretionary
distribution of Public funds is not subordinated to an

enforcement function, it need not be performed by an Officer of

- 35 =




congressional legislative authority, and others that it could not

eXercise, since they constituted the exercise of significant
duties in the administration of public law. The Court treated
the powers individually. It concluded that the Commission's
enforcement power "may be discharged only by persons who are
'Officers of the United States! within the language [of Article
II of the Constitution]" (424 U.s. at 140), and then went on to
an independent consideration of administrative powers of
"rulemaking - » . and determinations of eligibility for funds, "
which the Court regarded as "more legislative and judicial in
nature than are the Commission's enforcement Powers." 424 y.s.
at 140, 141. It came to the independent conclusion that "each of
these functions also represents the performance of a significant
governmental duty ;xercised Pursuant to a public law « « . [and
tlhese administrative functions may therefore be exercised only
by persons who are 'Officers of the United States.'" 424 U.S. at
141 (emphasis supplied). Accordingly, the administration of a
federal Program involving Primarily the discretionary
distribution of annual congressional appropriations pursuant to a
pPublic law is, in itself, a function which can only be performed
by an Officer of the United States.

(c) The judicial authorities cited by plaintiffs in support
of their argument that Congress may create offices "not
controlled by 'Officers of the United States® to carry out
Congress! spending and other powers" (Appellants! Brief, p, 20)

are remarkable in one respect: none of them discusses thig




jurisdiction, M'Culloch v. Marvland, 4 Wheat.
316 (1819), so long as the exercise of that
authority does not offend some other
constitutional restriction. [Emphasis
supplied.]

Here, of course, such a constitutional restriction does exist, in
the form of Article II, §2, which governs the mode of appointment
of Officers of the United States.

Moreover, as the Court in Buckley made clear, Congress has
the discretion to create offices not under the control and

direction of Officers of the United States "only in aid of those

functions that Congress may carry out by itself." 424 U.S. at

139 (emphasis supplied). But the only power, generally speaking,

that Conjress has "by itself" is the legislative power. That is,
Congress may make laws about spending or other matters. But,

this legislative power does not extend to the administration of

those spending programs or other programs over which Congress has

legislative authority. Buckley v. Valeo, supra, 424 U.S. at

139. 1If Congress could, as plaintiffs assert, either assign to
itself or create offices not directed by Officers of the United
States for the purpose of "carry[ing] out Congress' spending and
other powers" (Appellants' Brief, p. 20), then the Executive and
Judicial Branches would no longer function as effective checks on
the exercise of power by Congress.

Thus, plaintiffs' arguments are wrong, and if the Act were
construed to allow for the appointment of the Board of Directors
of the Legal Services Corporation in a manner inconsistent with
the Constitution's mandated procedures, that Act is repugnant to

the Constitution and void.




disruption occasioned by displacing one set of Board members by
another would needlessly occur twice: once as a result of

Preliminary relief, and once again when the defendants again

assume their offices. This pPossibility of double disruption ang

its attendant consequences for the administration of the Legal
Service Program, should not be risked absent the most
extraordinary and compelling showing by Plaintiffs. Thig Plainly

has not been made.

CONCLUSION
The plaintiffs!® appeal from the denial of an application for
a Temporary Restraining Order should be dismissed on the grounds
that the order is not appealable. In the alternative, for the
foregoing reasons, the district court's judgment should be
affirmedqd.

J. PAUL McGRATH
Assistant Attorney General

STANLEY 8. HARRIS
United States Attorney

RICHARD K. WILLARD
Deputy Assistant Attorney General

ANTHONY J. STEINMEYER
ALFRED MOLLIN
Attorneys
Civil Division, Room 3617
Department of Justice
Washington, D.cC. 20530

Telephone: (202) 633-4027

April 1982
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Hnited States Court of Appealz

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No.. s82-1227 September Term, 19 s1-
Legal Services Corp., et al, CivilUActygg;NQm,gzﬁgﬁqz
Plaintiffs/Appellants {or the District ¢f Coiumbia Circuld
V.
A 4 1CGR;
Howard H, Dana, Jr., et al. AED MAR 41982
Defendants/Appellees ) :
GEORGE A, FISHER
CLERS

BEFORE: Wright, Ginsburg and Bork, Circuit Judges

— On consideration of appellants' motion for injunction

pending appeal and the opposition thereto, it is

ORDERED by the Court that the motion is denied. Appellants '
have failed to demonstrate that the relief requested will prevent
irreparable harm to them without causing similar harm to the
other parties. See Virginia Petroleum Jobbers Ass'n v. F.P.C.,
259 F.2d 921, 925 (D.C. Cir, 1958) ('"Relief saving one claimant
from irreparable injury, at the expense of similar harm caused by
another, might not qualify as the equitable judgment that a stay
represents.'), Therefore the lower standard for likelihood of
success on the merits, as set forth in W.M.A.T.C. v. Holiday Tours,
Inc., 559 F.2d 841 (D.C, Cir. 1977), does not apply. We find
that appellants have not demonstrated the requisite likelihood of
success on the merits, generally for the reasons stated by the
District Court in its March 3, 1982, Memorandum Opinion, Interim
relief is not appropriate at this time, It is

FURTHER ORDERED by the Court, sua sponte, that this case
shall be expedited. The parties are ordered to submit to the °

Court within three days of the date of this order a suggested brief-
ing schedule.

Per Curiam

Circuit Judge Bork did not participate in the foregoing order.
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SAMES ABDNOR. §. DAK
ROBEAT W, KASTEN, Jx. WS,
ALFONSE M. D'AMATO, N Y.
MACK MATTINGLY, GA,
WARREN RUD NN
AALEN SPECTER. PA.

FETE V. DOMENICY, N, MEX

J. KEITH KENNEDY, STAFF DIRECTOR
FRANCIS & BULLIVAN, MINORTY STAFF DIRECTOR

. Ja . CONM.

dURKN O St ~2o.
ROBERTC BYRD w ya,
WILLIAM PROX MiRE wig,
DANIEL K INOUTE HAWAN
ERNEST F MOLLivSS 5C
THOMAS F EAG 70N MQ.
LAWTON Chitks Fua

¢ BENNETT UOWNSTON LA
WALTER O RUDOD(: 5TCN XY,
QUENTIN N BURDICK. N. DAXK,
PATRICK J LEAHY VT

JIM SASSER TEny

DENNIS D1 CONCINI ARZ.
DALE BUMPEAS, ARK.

Wnited States Senare

COMMITTEE ON APPROPRIATIONS
WASHINGTON, D.C. 20510

October 8, 1984

Mr. Donald p.
President
Legal Services
733 Fifteenth §
Washington, D. c.

Bogard
Corporation

treet, N.W.
20005

Dear Mr, Bogard:

the majority of the members
the Judiciary and Related

After polli
the Commerce, Justice,
Agencies Appropriations denies the
reprogramming requests dated September 12, 1984 relating to
the following regulations:

ng the members,
State,

Legal Services

45 CFR Part 1601: By-Laws of the

Corporation

45 CFR Part 1612: ‘Restrictions on Lobbying ang
’ Certain Other Activities
f 45 CFR Part 1622: Public Access to Meetings Under
. o the Government in Sunshine Act
The Subcommittee expects the Corporation to take no
further action to enforce, implement, Or operate in
accordance with these regulations as submitted. with
Féspect to 45 CFR Part 1612, the Subcommittee believes that
i contained in Public Laws 97-377, 98-1s656,
and 98-411 are self-explanator be enforced in the
absence of implementing regulations, Thus, the Corporation
retains the ability to police illegal legislative ang
administrative advocacy. The Subcommittee is, of course,
willing to entertain a new Proposed regulation the
subject and to discuss its Specific concerns with the
Corporation at any time.

for the
Commerce, Justice, State, and
the Judiciary Subcommittee

WBR/ cpm




MAAK O KATFIELD. OfEG . CRAMMAN

TED STEVENS, AlASKA JOHN C STENMIS aniss
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JAMES A Mc CLURE. 1DAr0 WIL_IAM PRCYWRE wis,
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THAD COCMRAN, Mi5 5 THOMAS £ EAGLETON MmO, ﬁnltm Statzs - matz
MARK ANDREWS, N DAK. LAWTON CHitss sia

JAMES ABDNOA, S Dax. J. BENNETT JOnNSTON. L

ROBERT W. XASTEN un. WIS, WALTER G NUDDLESTON, KY. COMMITTEE ON APPROPRIATIONS
ALFONSE M D AMATO, N.Y. QUERTIN N BUADICK N DAX.

MACK MATTINGLY, GA. PATAICK J (EAKY vT

WARREN RUDMAN, N.M. JIM SASSER TEmm WASH'NC‘TON‘ b.c. 20610
ARLEN SPECTER, PA. DENNIS DI CONCing, ARIZ.

P!TEV.OOMENDCI.N.MD(. BALE BUMPERS ARK_ October 8 ; 1984

J. KEITH KENREDY, STAFF OIRECTOR

FRANCIS J, SULLIVAN, MINORITY STASE DIRECTOR

Mr. Donald p. Bogard
President

Legal Services Corporation
733 Fifteenth Street, N.w.
Washington, D. C. 20005

Dear Mr. Bogard:

The Subcommittee!’s Second concern relates to the interaction of 45
CFR Part 1609 (Fee-Generating Cases) and 45 CFR Part 1628 (Recipient
Fund Balances) .- By including the fees received in a fee—generating

Corporation has Created a situation where fees paid to a recipient,
particularly near the end of the recipient's fiscal Year, would
ultimately be récovered by the Corporation itself. The Subcommittee




Mr. Donald P. Board
October 8, 1984
Page 2

Since the Subcommittee Supports both the conce

the interaction of the two reg
the Corporation must address,
comments on the subject.

ARREN B.
for the

Commerce, Justice, State, andg

the Judiciary Subcommittee

RUDMAN

WBR/ tpm




NEAL SMITH

MEMBER Of CONGRESS
FOURTK DISTRICT, 10WA

WASHINGTON OFFICE
2373 RAYBURN HOoust OfFICE BUILDING
WasHINGTeN, D.C. 20515
PHONE: (202) 225-4426

DISTRICT OFFICES"
644 INSURANCE EXCHANGE BUILDING
DEs Moines, lowa 50308
PHONE: (5 15) 2844634

P.0. Box 1748
215 POST OFFICE BUILDING
AMES, lowa 50010

Congress of the Enited States
Fbouge of Repregentatibes
Waghington, B.€. 20515

October 1,

1984

CHRAIRMAN
APPROPRIATIONS SUSCOMMITTEE FQR

DEPARTMENT O COMMERCE
DEPARTMENT OF JUSTICE
DEPARTMENT OF STATE
FEDERAL JUDICIARY
SMalL BUSINESS ADMINISTRATION
FEDEAAL TRADE COMMISSION
FB.I
SEC.
F.C.C.
INTERNATIONAL TRADE COMMISSION
U.S. TRADE REPRESENTATIVE
U S ArMs CONTROL AGENCY
UMNITEC NATIONS AGENCIES

MEMBER
APPROPRIATIONS SUBCOMMITTEES FOR:
AGRICULTURE
DEPARTMENT OF HEALTH ARD HUMAN
SERVICES
DEPARTMENT OF LABOR

PHoNE: {515) 232-5221

DEPARTMENT OF TRANSPORTATION
N.LRB.

R.R. RETIREMENT BOARD
NATIONAL INSTITUTES OF HEALTH

Honorable Donald P. Bogard SOCIAL SECURITY
. PusLic HEALTH SERVICE

President MISCELLANEOUS RELATED AGENCIES

Legal Services Corporation Memsen

733 F-i fteen th St reet . Nw COMMITTEE ON SMALL BUSINESS

Washington, DC 20005
Dear Mr. Bogard:

This is in reply to your letter of September 17 in wh1ch you proposed a
change in the program structure of the Consolidated Operating Budget (C.0.B.)
of the Legal Services Corporation.

I understand that this proposal involves changes in budget categories
as follows:

0 The former "Provision of Legal Assistance" category would be separated
into two major budget categories: "Delivery of Legal Assistance" and
"Support for the Delivery of Legal Assistance". The purpose of this
separation is to reflect more accurately the disposition of the
Corporation's grant funds.

0 The former "Support for the Provision of Legal Assistance" would be
retitled "Corporation Management and Grant Administration". The
purpose of this change is to provide a name more descriptive of the
functions performed with the funding included in the category.

1 also understand that no grantee will be affected by this reformatting of
the budget structure.

Since these changes in the program budget structure should help to describe
more accurately the use of funds appropriated to the Corporation and since no
grantee will be affected in any way by these changes, the Committee has no
objection to this proposal. We appreciate your keep1ng us informed of the
activities of the Legal Services Corporation.

Sincerely,

j L( Ll '.’i:‘v"t" K

Neal Smith, Chairman

Subcommittee on the Departments of
Commerce, Justice and State, the
Judiciary and Related Agencies
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JOMN C STENNIS MISS.
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ERNEST F WOLLINGS S C.
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<. BENNETT JOMNSTON, LA
WALTER D. HUDDLESTON. KY.
QUENTIN ¥ BURDICK. N. DAX.
PATRICK J LEAHY, VT.

JIM SASSER TENN

DENNIS Dt CONCibi, ARIZ.
DALE BUMPEAS, ARX.

J. KEITH KENNEDY, STAFF DIRECTOR
FRANCIS J. SULLIVAN, MINORITY STAFF DIRECTON

United States Senate

COMMITTEE ON APPROPRIATIONS
WASHINGTON, D.C. 20510

October 8, 1984

Mr. Donald P. Bogard
President
Legal Services Corporation
733 Fifteenth Street, N.W.

Washington, D. C.

Dear Mr. Bogard:

distribution of those funds.
i .

20005

No objections have been raised by members of the
Subcommittee on Commerce, Justice, State, the Judiciary and
Related Agencies Appropriations in relation to your
reprogramming, submitted September 13, 1984, to shift
additional funds into the "Field Programs" budget category.

The Subcommittee notes, however, that if those funds are
used for the basic field bPrograms, which most members would
feel is the preferred option, that the distribution of those
funds is governed by the statutory allocation formula. It
would be helpful to the Subcommittee if the Corporation
would inform the Subcommittee of the exact plans for the

£

WBR/ tpm

for the
Commerce, Justice, State, and

the Judiciary Subcommittee
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FOURTH DiSTRICT, lowa

WASHINGTON OFFICE-
2373 RAYBURN House OFFICE BUILDING
WAaAsHINGTON D.C. 20515
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. AMES, lowa 50010
PHONE: (§15) 232-5221

Congress of the United States
Bouse of Representatives
@Wasghington, PB.L. 20515

October 1, 1984

CHAIRMAN
APPROPRIATIONS SUBCOMMITTEE FOR

DEPARTMENT OF COMMERCE
DEPARTMENT OF JUSTICE
DEFARTMENT OF STATE
FEDERAL JuDICIARY
SMaLL BUSINESS ADMINISTRATION
FEDERAL TRADE COMMISSION
FBI
SEC
F.CC.
INTERNATIONAL TRADE COMMISSION
U.S. TRADE REPAESENTATIVE
U.S. ArMs CONTROL AGENCY
UNITED NATIONS AGENCIES

MEMBER
APPROFPRIATIONS SUBCOMMITTEES FOR:
AGRICULTURE
DEPARTMENT OF HEALTH AND Human
SEAVICES
DEPARTMENT OF LaBOR
DEPARTMENT OF TRANSPORTATION
N.L.RB.

R.R. RETIREMEN" BOARD
NATIONAL INSTITUTES OF HEALTH
S0c1AL SECURITY

Honorable Donald P. Bogard
PUBLIC HEALTH SERVICE

PY‘ES i dent . . MISCELLANEOUS RELATED AGENCIES
Legal Services Corporation Memsen
733 F-i fteenth Street, Nw COMMITTEE ON SMALL BUSINESS

Washington, DC 20005

Dear Mr. Bogard:

This is in response to your letter of Se

a reprogramming of funds for the Legal Services Corporation.

I understand that
program for those field
the funding scale.
augmented with an additi
Programs" category to ma

I further understand

transfers:

0 $3f§,073 from Program Develo
currently earmarked for d

will not be spent in FY 1984,

o} $90,139 from Regional Training Centers.

you plan to reprogram $965,212 into the

program grantees that are currently at
I also understand that funding for field pr
onal $252,251 through reallocations wit
ke the total increase for field program

pment and Experimentation.
evelopment of supplemental delivery systems,

ptember 13 in which you proposed

"Field Programs"
the Tower end of
ograms will be
hin the "Field

s $1,217,463.

that the $965,212 will be derived from the following

This amount,

This amount is available

through a discrepancy in the computations in establishing funding levels
for the centers. Fach center wil] receive the funds in FY 1984 to which
it is entitled.

o $500,000 from the Office of Field Services and Unallocated reserves,
These funds are available as a resylt of certain cost savings.

grants to field programs will
appropriation for the Legal Se
formula in Public Law 98-411.
You should consult with us befo

The Committee has no objection to this reprogramming.

ttee's intent and understanding that this reprogramming
in no way affect the allocation
rvices Corporation as specified
If your plans are different fro
re you begin this reallocation

However, it is the

of funds for one-time
of the FY 1985

in the funding

m this understanding,
of funds.




Honorable Donald P. Bogard
October 1, 1984
Page Two

Thank you for keeping the Committee informed of the program changes

within the Legal Services Corporation.

Sincerely,

Q\ \;j;l_"}$»63t(\

Neal Smith, Chairman

Subcommittee on the Departments of
Commerce, Justice and State, the
Judiciary and Related Agencies
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FRANCIS J. SULLIVAN, MINORITY STAFF DIRECTOR

C e

Mr. Donald P. Bogard
President

Legal Services Corporation
733 Fifteenth Street, N.W.
Washington, D. C. 20005

Dear Mr. Bogard:

Members of the Subcommittee on Commerce,
the Judiciary, and Related Agencies have raised no
objections to the reprogramming submitted on September 17,
1984, relating to the restructuring of Legal Services
Corporation's Consolidated Operating Budget (C.0.B.).

Justice, State,

that the restructuring
the statutory spending

ceilings on categories of the Corporation'

in Public Law 98-411. From the Subcommittee's pPerspective,
it is clear as a matter

ceilings would appl

would be taken
rpretation.
Please

el

Implementation of the proposed new C.0.B.
to mean the Corporation concurs with this inte
If you have any difficulty with this condition
inform the Committee on Appropriations immedi

v

RUDMAN

r

WARREN B.
for the

Commerce, Justice, State, and

the Judiciary Subcommittee

WBR/ tpm




THE WHITE HOUSE

WASHINGTON

October 15, 1984

NOTE FOR JOHN ROBERTS

This is an additional comment LSC just
received on several of their regulations,
this time from the House side. The letter,
unlike Senator Rudman's, does not purport to

deny LSC authority to enforce the regs in
question. '

NG
Steféségiebach
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544 INSURANCE EXCHANGE BUILDING
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Honorable Donald P. Bogard
President

Legal Services Corporation
733 Fifteenth Street, N.W.
Washington, D. C. 20005

Dear Mr. Bogard:

This is in response to
copies of regulations of th

Congress of the nited States
HBouse of Repregentatives
®Wasbhington, B.L. 20515

October 11, 1984

APPROPRIATIONS SUBCOMMITTEE FOR:
DIPARTMENT OF COMMERLE
DEPARTMENT OF JUSTICE
DeEPaArTMENT DF STaTe
FIDERAL JUDICIARY
SMail BUSINESS ADMINISTRATION
FEDERAL TRADE COMMISSION
FB.

SEC

FCC.

INTERNATIONAL TRADE COMMISSION
U S. TRADE REPRESENTATIVE

U.5 Aams CONTAOL AGENCY
UNITED NATIONS AGENCIES

MemaeR
APPROPRIATIONS SUBCOMMITTEES FOR:
AGRICULTURE
DEPARTMENT OF HEALTH AND HUMAN
SERVICES

DEFARTMENT OF LABOR
DEPARTMENT OF TRANSPORTATION
N.LRB.
A.R. RETIREMENT BOARD
NATIONAL INSTITUTES OF HEALTH
SOCIAL SECURITY
Puslic HeawtH Service
MISCELLANEOUS RELATED AGENCIES

MEMBER
COMMITTEE ON SMALL BUSINESS

your letter of September 12 in which you enclosed
e Legal Services Corporation effective after

April 27, 1984 and which the Corporation intends to enforce and implement in

FY 1985.

We have reviewed these regulations and after consulting with other
committees sharing an interest in these matters, we believe that several of

them may be inconsistent with the intent of Co

Services Corporation Act,

(P.L. 98-411) as applicable to the Corporation.

The regulations which concern us are:

1. Part 1612 - Legislative and Administrative Advocacy.

This new regulation appears to impose

ngress as provided in the Legal
and the language of the FY 1985 Appropriation Act

restrictions on representation by

legal services attorneys that go beyond what Congress intended in the Legal
Services Corporation Act and the provisions of the FY 1984 and FY 1985 Appropria-
tion Acts. For example, the restriction that limits responses to public officials
to those instances where officials put their requests in writing appears to have
no statutory basis. In addition, we are concerned about restrictions in the

regulation on consultations with
communications with clients, recordkeeping,

2. Part 1614 - Private Attorney Involvement.

organizations, legal

assistance to client groups,
and administrative representation.

The Committee is concerned about this new regulation because it appears to
undermine the local control of legal services programs by mandating a minimum
requirement that may not have any relationship to a program's operations. In
addition, we note that most of the bar associations who commented on the regulation
opposed it and stated that there was no need to increase from 10% to 12.5%, the
percentage of a local program's funds that must be allocated to private attorney
programs.




-

Honcrable Donald P. Bogard -2- October 11, 1984

3. Part 1620 - Priorities in Allocations of Resocurces.

The Committee is concerned that the new regulation may be inconsistent
with Section 1007(a)(2)(C) of the Legal Services Corporation Act. This provision
requires all legal services programs to establish priorities concerning the
categories or kinds of cases which the program will undertake based on the needs
of the client community and the funds available. The new regulation requires
"substantially equal access to the same type of services and levels of represen-
tation, unless differences in level of services are based on differences in client
financial resources”. The regulation does not define what "substantially equal
access" means.

Because of our concerns in these areas, we request that the Corporation not
implement these three regulations.

Sincerely,
— T LZ___
BB SR STNY

Neal Smith, Chairman

Subcommittee on the Departments of
Commerce, Justice and State, the
Judiciary and Related Agencies
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December 6, 1982

MEMORANDUM FOR FRED P. FIELDING
FROM: JOHN G. ROBERTS D&R

SUBJECT: Resolution from County Judges and
Commissioners Association of Texas,
Calling for Abolition of Legal
Services Corporation

Bruce Coleman, Commissioner of Deaf Smith County, Texas, has
written the President toc complain about Texas Rural Legal
Aid and its efforts tc effect social change at great cost to
the county rather than serve the needs of indigent clients.
Commissioner Colemar transmitted with his letter a resolu-
tion adopted by the County Judges and Commissioners Asso-
ciation of Texas, noting abuses by Legal Services agencies
and calling upon the President and Congress to abolish the
Legal Services Corporation. I have prepared a reply for
your signature, based on previous letters you have signed on
the Legal Services Corporation.

Attachment




THE WHITE HOUSE

WEE = 270N

December 6, 1982

Dear Commissioner Coleman:

Thank you for your recent letter to the President,
transmitting a Resolution from the County Judges and
Commissioners Association of Texas. That Resolution noted
that many counties have found Legal Services ' Corporation
funded agencies to operate in a highly controversial manner,
increasing county costs rather than serving indigent client
needs. It concluded by calling upon the President and
Congress to abolish the Legal Services Corporation and send
two-thirds of the money directly to counties to be used to
meet the legal counsel needs of the indigent.

As you may know, the President geherally has no authority
over most Legal Services Corporation matters. Neither the
President nor any other outside party may direct a Legal
Services attorney as to the handling of any particular case.
Although the President does appoint, with the advice and
consent of the Senate, members of the national Board of
Directors of the Legal Services Corporation, the law pro-
vides that the Board shall be independent in reaching its
decisions. il

The President has, however, often expressed concern about
the potentials for abuse in Legal Services programs of the
sort noted in the Resolution. He proposed substantially
greater reductions in Federal funding for these programs
than the Congress was willing to adopt. The President has
also tried to appoint to the national Board persons who
share his concerns that publicly funded legal assistance
programs serve the needs of the indigent for legal counsel
and do not become vehicles for political and social lobbying
or other abuses of taxpayer dollars.




Thank you very much for mak
the views of the County Jud
on this important subject.

Mr. Bruce Coleman
Commissioner, Precinct 3
County of Deaf Smith
Courthouse, Room 201
Hereford, Texas 97045

FFF:JGR:aw 12/6/82

cc: FFFielding
JGRoberts
Subj.
Chron

-2

ing us aware of your views and
ges and Commissioners Association

Sincerely,

Fred F. Fielding
Counsel to the President
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A COURTHOUSE ROOM 201 HEREFORD. TEXAS 79045

. l“" COUNTY JUDGE
;y".‘ BILL BRADIGPMMISSIONERS W. GLEN NELSON COMMISSIONERS
s < )
AKRRER XA R X AUSTIN ROSE, JR. BRUCE COLEMAN JAMES YOYLES
PRECINCT NQ. 1 PRECINCT NO. 2 PRECINCT NO. 3 PRECINCT ND. a4

November 24, 1982

112655

The President of the United States
White House

1600 Pennsylvania Ave.

Washington, D. C. 20500

My Dear Mr. President:

For the countless reasons we could enumerate upon reguest, the Deaf
Smith County Commissioners' Court, the West Texas Commissioners' and Judges'
Association and the State Commissioners' and Judges' Association have passed

the enclosed resolution. —
B S

Through NACo we have been working to require Legal Services Corporation
to cause Texas Rural Legal Aid to work for our indigent's legal needs rather
than their practice of attempting to force their views of needed social change
upon local government. We have spent untold local funds defending ourselves
in Pederal Court in poorly founded causes.

We call your attention that the enclosed resolution is the approved
Position of the County Commissioners and Judges of Texas. Many other states
are of like mind.

We will send you NACo's position as it developes and is finalized in
July of next year.

Sincerely,

Ao R B ’
e . A . s
Z‘;’Fv"“‘ \'{*k-\- //LJ( [ S
Bruce Coleman
Commissioner, Precinct 3

Deaf Smith County, Texas

BC/ws




WHEREAS, the County Judges and Commissioners Associztion of Texas Tecog-

nizes the need for legal counsel by our indigent citizens; and

WHEREAS, counties are mandated to provide certain kinds of indigent legal

ADOPTED this 15th day ‘of October, 1982.

g g//f/”’i/””%ww

PEGGY GARNERY
Co-Chairman, Resolutions Committee




December 6, 1982

Dear Commissioner Coleman:

Thank you for your recent letter to the President,
transmitting a Resolution from the County Judges ang
Commissioners Association of Texas. That Resolution noted

two-thirds of the money directly to counties to be used to
meet the legal counsel needs of the indigent,

As you may know, the President generally has no authority
over most Legal Services Corporation matters. Neither the
President nor any other outside party may direct a Legal
Services attorney as to the handling of any particular case.
Although the President Qoes appoint, with the advice and
consent of the Senate, members of the national Board of
Directors of the Legal Services Corporation, the law pro-
vides that the Board shall be independent in reaching its
decisions.

The President has, however, often expressed concern about
the potentials for abuse in Legal Services pPrograms of the
Sort noted in the Resolution. He pProposed substantially
greater reductions in Federal funding for these Programs
than the Congress was willing to adopt. The President has
alse tried to appoint to the national Board persons who




Thank you very much for making us aware of your views and

the views of the County Judges ang Commissioners Association
on this important subject.

Sincerely,
Orig. signed by FFF

Fred F. Fielding
Counsel to the President

Mr. Bruce Coleman
Commissioner, Precinct 3
County of Deaf Smith
Courthouse, Room 201
Hereford, Texas 97045

FFF:JGR:aw 12/6/82

cc: ngFielding
GRoberts
Subj.
Chron




/ STH DISTRICT, MICHIGAN
-

JUDICIARY

.

e oS Congress of the Anited Stateg

SUBCOMMITTLE ON CGURTS,

AR oF Soemice Bouge of Representatipes
s g o Washington, D.E, 20515
RANKING REPUDLICAN MEMBER .
iy 7 % December 17, 1982

The President
The White House
Washington, D, ¢. 20500

Dear Mr. President:

WASHING TON
123 Caranvny Heousz ¢
WAsumG'run. o,
{202) 225.

MARY P, Lo
STRATIVE .

HOME crpy

188 Feoraar, E
Grung Rarins, Mo,
(615) 451.¢

DISTRIET nEpRes;
JOHN R. wes-

The conduct of Jour recess appointees to the Legal Services
Corporation Board is anp embarrassment to us and is becoming
a political liability to Jou. We are alarmed by the growing
public perception of the Administration's ang our party's

lack of sensitivity for the Poor and elderly which ig

exacerbated by the” recent actions of the Legal Services Corpora-

tion Board.

last board's consulting fees (which I feel wag equally unjustified
It now appears that federal 1lay Prohibits the Payment of any
salary to these board members who do not meet the requirements for

to S_appointees. These bilIings hRave all been a

29 per hour. The Chairman, Harvey, who fears flying,
rate for his full drive-time between Indianapolis” ang W
The 23 year old college student, Rathbun, algg bills h
at $29 per hour for over $1000 during his firse partia

Student of his), This contract includes $57

membership in a Private club, one year's severence pay (including
fringes) regardless of the Treason for dismissal ang without redue-

and two trips to Indianapolisg Per month until Jupe

highlight the lack of integrity and sensitivity of these persons
who should pe donating their time on behalf of the destitute member

of our Society who need access to the legal system



Mr. President
Page Two
Services Corporation
it is excessive and
board directives.

President's contract must be n
Was negotiated in v

ullified bec
iolation of the corporat

Mr. President, we find your need to "beg" these persons to join
the board and their additional hours of service to be irrelevan

to the issue of consulting fees, in light of the faet that ther

dre many conservative attorneys who are more highly qualified ¢t
Serve on the board than

the current members and who would be ho
to dec so without any com

pensation. The board members of all 32:

donee agencies serve without either Pay or expense reimbursemen
We certainly cannot expect

ro bono volunteerism from attorneys
in our localities when thisBKH ini i
Board members to make a profit
to help our poor and elderly. 1t g

PPears to be the application
of a "suck up" as oppcsed to a

“"trickle down" theory,

to you for considerati
American Bar Associa
disregarded.

e names of attorneys that we have submitte
on in the past., Ya are also aware that th
tion has also submitted nameg that have been

million block grant
viable option.
h us to obviate

- We are fearfyl
Problem is not corrected this issue will be used by all of our
Opponents in the next election,

A delegation
the board, the repayment
corporate president, the nullifice

selection and confirmation of qualified members o
Services Corporation Board,

the removal of ¢
Lract, and the
f the Legal

This meeting should he scheduled in
the immediate future,

Yours very truly,

Harold s, Sawyer
Member of Congress

/%M%-:;L

~~' .




BOARD OF DIRECTORS OF THH

‘nonprofit corporation)

e i G S

v
~ the President )

State Term

NAME Expires _.'i\.Tominated Confirmed Cs(ig;,?és' Vice -
Gificates are malntained and prepared Hy the Records OFFI ce J
/KUTAK,M_————_(Robert J. ()] _Neb. 7313781 1/18/79 | 5/2/79 _ 5/3/79|Reappointment
: RCCramton,
/McCATPIN, F. William ()| Mo. T/13/81) 1/18/79 _5/2/79| _5/3/79|tm. exp.
7/ORTTIQUE, Revius 0., Jr. (D) Ia. 7/13/8L| 1/38/79] _ 5/2/79| 5/3/79|Recppointment
: JMBroughton,Jr. >
“SACKS, Howard R. LT Comn. | T/13/81) 1/18/79]  5/2/79 5/3/79)%m. exp.
- , GCStophel,
SHUMP, Ramona Toledo (¥)| Kems. | 7/13/81) 1/18/79| s/2/79 5/3/79|tm. exp.
<ENGELBERG, Steven L. - (D) Md. 7/13/83] 6/23/80| NoT cohrTRMED Reappointment
ZESQUER, Cecilia. Denogean. (D)l Ariz. 7/13/83] 6/23/80 | _ FOT CONFIRMED Reappointment
7RODEAM, Hillary Dieme - (D)l Ark. 7/13/83) 6/23/80| _NOT CONFIRMED |Reappointment
#TRUDELL .+ Richard Allan (D) calir. 7/13/83| 6/23/80 NOT CONFIRMED |Reappointment
#WORTHY, Josephine Marie (I)| Mass. | 7/13/83| 6/23/80| NOT CONFIRMED |Reappointment
® Unaffiliated .5, GOVERNMENY PRINTING OFFICE 16~~80236~1
i v Torzer——rg —corpmon‘mmrmwmu—/h b B i’r esident
NAME State Fom, | Nominsted | Confirmed Comrls- Vice

( if mainta
/ENGELBERG, Steven L. iDi

ned an e ed by the Rec
Md. 7/13/801 1/26/78

brds Offige)

3/20/78 3/22/78| Recess

#RODHAM; Hillary Diane (D) Ark. T/13/80| 1/26/78 | 3/20/78 3/22/78|Recess
/ TRUDELL, Richard Atlan (D) _calif. | 7/13/80| 1/26/78 3/20/78| _3/22/78|Recess
#/WORTHY, Josephine Marie (T) Mass. T/13/80| 1/26/78 | 3/20/78 3/22/78|Recess
? McCATPIN, F. William / (R)._Mo. 7/13/81110/11/78 | NOT CONFIRMED %ﬁ?rg?téo?n’
, GSSmith, dr .,
» KANTOR, Michael (D) _carif. | 7/13/81|10/11/78| wor CONFIRMED [tm. exp.
# KUPAK, Robert J. / (R Neb. 7/13/81]10/11/78 | moT co{wmmn Reappointment
# ORTIQUE, Revius O., Jr./ (D) _1a. 7/13/81)10/11/78 Reappointment,
JdMBroughton,Jr.,
# SACKS, Howard R. (B Com. | 7/13/81|10/11/78 ‘tm. exp.
GCStophel,
¥ SHUMP, Ramona Toledo ()| _XKens. T/13/81|10/11 /78 tm. exp.
GSSmith, J77;
/ KANTOR, Michael /..AD)_carir. | 7/13/81| 1/18/79| 5/2/79 5/3/79 |tm. exp.
U.5. GOVIRNNENT PRINTING DFFICE 16~80238-1
o NamgTT | Bate "I giies | Nominated | Confirmed Siones Vice
(Certificates ave maintsimed amd prepaxed by tThe Records Offipe) RMonte jano,
~ESQUER, Cecilia Denogean @) Ariz. 7/13/80{12/15/77 [ NOT COREFIRMED term expired
mzL* SDThiirman,
~ENGELEERG, Steven L. (D) ma. T/13/80|12/12/77 | NOT CONFTRMED |term expired
- A Wi Janklow,
»RODHAM, Hillary Diane @) ark. 7/13/80{12/12/7T resigned
MJTBreger,
~IRIDELL, Richard Allan (D) catif, | 7/13/80|12/12/77!" term expired
- “ | MWCack,
~ WORTHY,>Josephine Marie (I) Mass. | 7/13/80 12/12/77 term expired
. Lt . . Order |RMontejano,
~.ESQUER, Cecilia Denogean (DY Aviz. RECESS | ~meceee 1/19/78| term expired
- Order {SDThurman,
~ BNGELBERG,. Steven I (D) md, RECESS | ~~memmm 1/19/78| term expired
’ Order WJJanklow,
~*RODHAM, Hillary Diane (DY) Avk. RECESS | ~—mmme- 1/19/78| resigned
Order MJBreger,
TIRWDELL, Richard allan.. _ (D)| caiie. RECESS | ~rmeeme- 1/19/78! term expired
Order ~|MWCGOK,
#WORTHY, Josephine Marie () Mass. RECESS | meemeee 1/19/78| term expired
/BSQUER, Cecilia Denogean (D) ariz, | 7/13/80 1/26/78| 3/20/78 | 3/22/78|Recess

1.5, GOVERNMEINY PRINTING OFFICE

16~—80236~1




EOARD OF DIRECTORS OF THE : nonprofit corporation) : by President) . ~— g

NAME 2 State EZ;‘{{.ZS Nominated | Confirmed | Commis- Vice
By OrDER:
DONATELLI, Frank J. (R) | va. 7/13/83| RECESS |--~--m--o 10/22/82| MSandstrom, rsgnd
: By ORDER:| ™
RATHBEUN, Daniel M. (1) | va. 7/13/83| RECESS |-------- 10/22/82| aWorthy

1.5, GOVERNMENT PRINTING OFFICE : 15%0~-0-334-630

NAME State Brpims | Nominated | Confirmed | Commis- Vice
(Lertl:tlcates are Maintained & preparpd by Exe¢utive Cldrk's Office) 7
‘DaM0SS; Harold R., Jr. (R) | Texas T/13/83| _3/1/82| WITHDRAWN-12/8/8d Recess
‘MeKEE, " Clarence V. (r) | D.C. 7/13/83| 3/1/82 WITHDRAWN-12/8/84 Recess
“SANDSTROM, Marc (R)| calir. 7/13/83| _ 3/1/82| WITHDRAWN-5/18/82] Recess
DANA, Howard H., Jr. (R) | Maine T/23/84  3/1/82| wITHDRAWN-12/8/82 Recess
‘EARL, William I. . (D) | Fla. 7/13/8Y|....3/1/82| WrTHORAWN-12/8/8 DESatterfield,TT:
HARVEY, William F. (R)| Ind. 7/13/84| . 3/1/82| wrrHDRAWN-12/8/82 Recess
AOLSON, William J. (R) | Va. T/13/84)  3/1/82| WITHDRAWN-12/8/82 Recess
PARAS, George E. (D) | calif. T/13/84| 3/1/82| WITHDRAWN-12/8/82 Recess
" (D)
*STUBBS, Robert Sherwood, II | Ga. 7/13/84|  3/1/82| WITHDRAWN-12/8/83 Recess -
SLAUGHTER, Annie Leurie (1) | Mo. 7/13/83| 4/19/82 WITHDRAWN-12/8/82 Recess
(MSandstrom resigned 5/6/82, no efff. date; hcc. 6/30482, erf. [5/8/82.)
U.S, GOVERNMENT PRINTING OFFICE : 1850~0~334-530
NAME State E'f‘;ﬁ,’,“es Nominated | Confirmed | COmmis- Vice é
1
(Certificates are maintained & preparkd by Exetutive Clerk's Offilce)
""""""""" By ORDER: RATFGASII; ™
» SANDSTROM, Marc (R)|carif. 7/13/83 | RECESS | ~m-eo-m- 12/30/81 | tm. exp.
By ORDER:
#DANA, Howard H., Jr. (R) |Maine 7/13/84 | RECESS | —mceoeome 12/30/81 | RIKutak, tm exp
- By ORDER:
~HARVEY, William F. (R) |Ina. 7/13/84 | RECESS | ~-cooeu- 12/30/81 | HRSacks, tm exp
""" N - By ORDER:| ¥ Calpin, ™
~OLSON, William J. (R) |Va. 7/13/8l | RECESS | =------- 12/30/81 | tm. exp.
: O g By ORDER:
~PARAS, George E. _(D)|carif. | 7/13/84 | RECESS |-------- 12/30/81 | MKantor, tm exp
(D)% By ORTER:
- STUBBS, Robert Sherwood, II - (Ga. T/13/8% | RECESS | -=---=-- 12/30/81 | RTShump, tm exp
(D) By ORDER:| ROOrtique,dr.,
#SATTERFIELD, David B., IIT  |Va. 7/13/8% | RECESS | -----n-- 12/31/81 | tm. exp.
By ORDER:| SLEngelberg,
-DeMOSS, Harold R., Jr.  (R)| Texas | 7/13/83 | RECESS |--v---mn 1/22/82 | tm, exp.
By ORDER:| HdRodham,
-McKEE, Clarence V. (r) | D.C. 7/13/83 | RECESS [----n-- 1/22[_@3_2___ tm. exp.
By ORDER:| CDEsguer,
* SLAUGHTER,. Annie Laurie . (I)]| Mo. 1.7/13/83 | RECESS _|-----=-- 1/22/82 | tn. exp.
U.5. GOVERNMENT PRINTING OFFICE : 110—0-334-630




